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ISSUES PRESENTED 

1. UndeU Whe FifWh AmendmenW¶V WakingV claXVe, VhoXld WhiV CoXUW¶V SUecedenW KHOR Y. CLW\ of 
NeZ London be XSheld Zhen iW SeUmiWV legiVlaWXUeV and local goYeUnmenWV Whe abiliW\ Wo 
addUeVV and WUanVfoUm SooU SUoSeUWieV inWo YibUanW SXblic XVeV foU an economic Slan ZiWh 
Whe hoSe WhaW WheVe SlanV ZoXld foUm a Zhole gUeaWeU Whan Whe VXm of iWV SaUWV and UeVXlW in 
Whe UeYiWali]aWion of Whe commXniW\? 

 

2. IV Whe TakingV ClaXVe Velf-e[ecXWing, WheUeb\ cUeaWing an imSlied caXVe of acWion againVW 
Whe SWaWe of NeZ LoXiViana foU jXVW comSenVaWion Zhen Whe Waking haV noW occXUUed \eW and 
no oWheU fedeUal oU VWaWe Uemed\ iV aYailable? 

 

 



 

 2 

STATEMENT OF THE CASE 

A. STATEMENTS OF THE FACTS  

 The SWaWe of NeZ LoXiViana (³Whe SWaWe´) haV conWUacWed ZiWh PinecUeVW, Inc. (³PinecUeVW´) 

Wo deYeloS an economic Slan Wo bXild a neZ and lX[XUioXV Vki UeVoUW. R. aW 2. ThiV SUojecW iV 

eVWimaWed Wo SUodXce 3,740 neZ jobV, dUamaWicall\ incUeaVing Wa[ UeYenXe foU Whe aUea and 

UeYiWali]ing VXUUoXnding commXniWieV Wo enVXUe long-laVWing benefiWV. R. aW 2. NineW\ oXW of 100 

SUoSeUW\ oZneUV haYe Vold WheiU land foU Whe SUojecW. R. aW 2. The SUoSeUWieV in TXeVWion haYe 

VWUXggled Wo SUodXce maUkeWable cUoSV becaXVe of Whe Voil condiWionV and man\ of Whe SloWV haYe 

become oYeUgUoZn, deSleWing WheiU YalXeV aV faUmland. R. aW 2. Some of Whe homeV aUe in UelaWiYel\ 

SooU condiWion, alWhoXgh none aUe UXn doZn oU SoVe an\ UiVk oU WhUeaW Wo Whe SXblic. R. aW. 3. 

HoZeYeU, man\ homeV UeTXiUe VXbVWanWial imSUoYemenW and aUe deSUeVVing local maUkeW YalXe. R. 

aW 3. In addiWion, Whe aYeUage income of Whe neighboUhood iV $50,000, Zhich iV VignificanWl\ loZeU 

Whan Whe VXUUoXnding neighboUhoodV. R. aW 3. In oUdeU foU Whe SUojecW Wo enVXe, Whe SWaWe needV 1,000 

acUeV of land oZned b\ 100 diffeUenW oZneUV in WhUee coXnWieV. R. aW 2. The SWaWe Uel\ing on KHOR 

Y. CLW\ RI NHZ LRQGRQ, Whe SWaWe aUgXeV WhaW WhiV economic deYeloSmenW Slan jXVWifieV a ³SXblic 

SXUSoVe´ and a SeUmiVVible Waking VhoXld be alloZed. R. aW 3. A VWaWe laZ alloZV WhiV Waking SXUel\ 

foU economic deYeloSmenWV. R. aW 2. In addiWion, Whe SWaWe haV noW ZaiYed immXniW\ and in oUdeU 

foU Whe SUoSeUW\ oZneUV Wo obWain jXVW comSenVaWion, Whe SUoSeUW\ oZneU mXVW bUing a claim XndeU 

a VWaWXWoU\ oU e[ecXWiYe ZaiYeU of VoYeUeign immXniW\. R. aW 2. Ten SUoSeUW\ oZneUV haYe bUoXghW 

VXiW againVW Whe SWaWe¶V iniWiaWion of eminenW domain SUoceedingV. R. aW 3. The diVWUicW coXUW haV 

held WhaW Whe Waking iV Yalid, and Whe SlainWiffV haYe no claim foU jXVW comSenVaWion becaXVe Whe 

FifWh AmendmenW iV noW Velf-e[ecXWing. R. aW 4. AddiWionall\, Whe diVWUicW coXUW of aSSealV agUeed 

ZiWh Whe diVWUicW coXUW WhaW Whe SUoSeUW\ oZneU¶V claim Wo enjoin Whe Waking VhoXld be diVmiVVed foU 
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failXUe Wo VWaWe a claim XSon Zhich Uelief coXld be gUanWed. R. aW 10. The coXUW agUeed WhaW ³SXblic 

XVe´ alloZV a VWaWe Wo e[eUciVe iWV SoZeU Wo eminenW domain SUoceedingV Zhen iW SeUWainV Wo 

economic deYeloSmenW. R. aW 10. The coXUW of aSSealV alVo held WhaW Whe FifWh AmendmenW ZaV noW 

Velf-e[ecXWing and did noW cUeaWe a UighW Wo bUing a claim foU Uelief. R. aW 10.   

B. PROCEDURAL HISTORY  

Ten holdoXW SUoSeUW\ oZneUV bUoXghW VXiW againVW Whe SWaWe on MaUch 15, 2023, Veeking 

WemSoUaU\ and SeUmanenW injXncWiYe Uelief foU Whe SWaWe¶V alleged YiolaWion of Whe TakingV ClaXVe. 

The SWaWe UeVSonded Wo WhiV VXiW b\ filing a moWion Wo diVmiVV boWh claimV XndeU Fed. R. CiY. P. 12, 

claiming: (1) Vince KHOR Y. CLW\ RI NHZ LRQGRQ alloZV foU WakingV foU economic deYeloSmenW, WhiV 

SUojecW VaWiVfieV Whe SXblic XVe SUong, and (2) Whe SUoSeUW\ oZneUV cannoW bUing a claim foU jXVW 

comSenVaWion becaXVe Whe FifWh AmendmenW iV noW Velf-e[ecXWing and doeV noW SUoYide an imSlied 

caXVe of acWion. 

On JXne 28, 2023, Whe diVWUicW CoXUW gUanWed Whe SWaWe¶V moWion Wo diVmiVV, finding in faYoU of 

Whe SWaWe on boWh iVVXeV. On MaUch 13, 2024, Whe CoXUW of ASSealV foU Whe ThiUWeenWh CiUcXiW 

affiUmed Whe diVWUicW CoXUW¶V deciVion Wo gUanW Whe SWaWe¶V moWion Wo diVmiVV. On AXgXVW 17, 2024, 

Whe SXSUeme CoXUW of Whe UniWed SWaWeV gUanWed Whe ZUiW of ceUWioUaUi and VeW Whe heaUing foU Whe 

OcWobeU VeVVion.  

C. STANDARD OF REVIEW  

³[D]eciVionV on TXeVWionV of laZ aUe UeYieZable de noYo, deciVionV on TXeVWionV of facW aUe 

UeYieZable foU cleaU eUUoU, and deciVionV on maWWeUV of diVcUeWion aUe UeYieZable foU abXVe of 

diVcUeWion.´ HLJKPaUN IQc. Y. AOOcaUH HHaOWK MJPW. S\V., Inc., 572 U.S. 559, 563 (2014). The 

TXeVWionV SUeVenWed aUe TXeVWionV of laZ. TheUefoUe, WhiV coXUW doeV noW need Wo defeU Wo an\ legal 

conclXVion made b\ a loZeU coXUW. U.S. Y. GaLWaQ-AcHYHGR, 148 F.3d 577, 585 (6Wh CiU. 1998).  
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SUMMAR< OF THE ARGUMENT 

ThiV CoXUW VhoXld affiUm ZiWh Whe aSSellaWe coXUW¶V holding and XShold KHOR and find WhaW 

Whe SWaWe¶V economic deYeloSmenW Slan iV a ³SXblic XVe.´ ³GiYen Whe Slan¶V comSUehenViYe 

chaUacWeU, Whe WhoUoXgh delibeUaWion WhaW SUeceded iWV adoSWion . . . Whe WakingV challenged heUe 

VaWiVfieV Whe FifWh AmendmenW.´ KHOR Y. CLW\ RI NHZ LRQGRQ, 545 U.S. 469, 445 (2005). In KHOR, 

Whe SXSUeme CoXUW VWaWeV WhaW an economic deYeloSmenW Slan iV foU Whe SXblic ZelfaUe and Whe 

conceSW of SXblic ZelfaUe iV bUoad and inclXViYe. IG. aW 481. ThiV laZ iV VWill binding and VeUYeV 

Whe alUead\ bUoad naWXUe of SXblic XVe, eYidenced b\ caVe laZ. The docWUine of VWaUe deciViV 

SUoYideV Whe meanV b\ Zhich coXUWV aVVXUeV WhaW Whe laZ Zill noW meUel\ change eUUaWicall\ bXW 

Zill deYeloS in a SUinciSled and inWelligible faVhion. The docWUine SeUmiWV VocieW\ Wo SUeVXme WhaW 

bedUock SUinciSleV aUe foXnded in Whe laZ UaWheU Whan in Whe SUocliYiWieV of indiYidXalV; and 

WheUeb\ conWUibXWeV Wo Whe inWegUiW\ of oXU conVWiWXWional V\VWem of goYeUnmenW, boWh in 

aSSeaUance and in facW.´ VaVTXH] Y. HLOOHU\, 474 U.S. 254, 265 (1986).  

The inWegUiW\ of KHOR iV XSheld WhUoXgh caVe laZ ZheUe coXUWV haYe ZoUked on Whe iVVXe 

of eminenW domain and ZhaW conVWiWXWeV aV a Yalid Waking. The fiUVW Wime Whe SXSUeme CoXUW 

addUeVVed WhiV iVVXe ZaV in 1875, KRKO Y. UQLWHG SWaWHV, ZheUe Whe CoXUW held WhaW fedeUal 

goYeUnmenWV haYe Whe SoZeU Wo condemn SUoSeUW\ foU ³SXblic XVe.´ FolloZing Whe SXSUeme 

CoXUW¶V deciVion, CongUeVV deYeloSed Whe aXWhoUiW\ Wo bUoadl\ eTXaWe SoZeU Wo condemn SUoSeUW\ 

foU SXblic XVe. CongUeVV haV conViVWenWl\ oSeUaWed on Whe 1875 Ueading and defined iW bUoadl\, 

alloZing eminenW domain SoZeU foU economic SUojecWV VXch aV cUeaWing jobV, alloZing XUban 

deYeloSmenW SUojecWV, and conVWUXcWing XWiliWieV. SWaWeV haYe noW SXVhed back on Whe 1875 

inWeUSUeWaWion and Whe definiWion haV e[iVWed Vince WhiV claXVe ZaV incoUSoUaWed inWo Whe VWaWeV in 

1897. SXbVeTXenW caVeV haYe XSheld WhiV geneUal SUinciSle, alloZing SXblic XVe Wo be bUoadl\ 
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defined. PeWiWioneUV aUgXe WhaW Whe deYeloSmenW Slan iV noW Yalid aV a ³SXblic XVe´ and Whe UXling 

of Whe aSSellaWe coXUW iV eUUoneoXV. HoZeYeU, Whe eYeU-changing naWXUe of oXU VocieW\ VeUYeV aV 

Whe foXndaWional baViV WhaW ceUWain caVe laZ doeV noW need Wo be oYeUWXUned becaXVe iW iV VWill 

ZoUkable. ThXV, Whe UXling in KHOR VhoXld be UeVSecWed aV iW iV VWill YalXable ZiWhin WhiV 

jXUiVSUXdence.   

³AlWhoXgh Whe TakingV ClaXVe enWiWleV a SlainWiff ZhoVe SUoSeUW\ haV been Waken Wo 

moneWaU\ comSenVaWion, iW doeV noW SUoYide foU SUoVSecWiYe Uelief Wo a SlainWiff ZhoVe SUoSeUW\ haV 

noW been Waken.´ FRUG Y. U.S., 101 Fed. Cl. 234, 237±38 (2011). TheUe haV been no caVe WhaW alloZV 

a caXVe of acWion Wo diUecWl\ aUiVe XndeU Whe FifWh AmendmenW of Whe ConVWiWXWion. In Vome of Whe 

moVW SUominenW caVeV WhaW haYe been held againVW goYeUnmenWV oU VWaWeV, Whe coXUWV haYe decided 

WhaW SUoSeUW\ oZneUV haYe a UighW Wo jXVW comSenVaWion Zhen a Waking occXUV, hoZeYeU Whe claimanW 

alVo needV Wo SUoYe WhaW WheiU claim aUiVeV fUom a VWaWe VWaWXWe oU oWheU UegXlaWion. The VWaWe VWaWXWe 

oU UegXlaWion acWV aV a ³Yehicle´ Wo bUing a caXVe of acWion XndeU Whe FifWh AmendmenW. Since 

CongUeVV haV noW addUeVVed WhiV iVVXe and no caVe laZ can VXSSoUW WhaW a caXVe of acWion diUecWl\ 

aUiVeV fUom Whe FifWh AmendmenW¶V WakingV claXVe, WhiV CoXUW VhoXld UXle WhaW PeWiWioneUV haYe 

failed Wo VWaWe a claim and Whe moWion Wo diVmiVV VhoXld be affiUmed. 
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ARGUMENT 

I. THIS COURT SHOULD AFFIRM THE APPELLATE COURT¶S RULING 
ALLOWING THE LOCAL GOVERNMENT TO UTILI=E EMINENT DOMAIN 
BECAUSE THE STATE OF NEW LOUISIANA HAD A LEGITIMATE REASON 
FOR A PERMISSIBLE TAKING, AND THE REASONING IN KELO 9. CI7< OF 
NEW LONDON PERMITS SUCH A TAKING.  

 

The SXSUeme CoXUW alloZV a Waking if Whe SUoSeUW\ Zill be XVed foU a ³SXblic SXUSoVe´ and 

VeUYeV a legiWimaWe goYeUnmenW SXUSoVe. KHOR Y. CLW\ RI NHZ LRQGRQ, 545 U.S. 469, 488 (2005). 

AlWhoXgh ³PXblic SXUSoVe´ iV noW defined, coXUWV inWeUSUeW Whe ShUaVe in a bUoad VcoSe. IG. aW 480. 

In addiWion, WheUe mXVW be cleaU and conYincing eYidence WhaW Whe economic benefiWV of Whe Slan 

ZoXld in facW come Wo SaVV. IG. aW 477. The SXSUeme CoXUW held in KHOR Y. CLW\ RI NHZ LRQGRQ WhaW 

a ciW\¶V deYeloSmenW Slan VeUYeV a ³SXblic SXUSoVe.´ IG. aW 490. TheUe iV no bUighW line UXle WhaW iV 

XVed Wo jXVWif\ a Waking, inVWead, Whe coXUWV Zill YieZ Whe SaUWicXlaU caVe in lighW of Whe enWiUe Slan 

and noW on a Siecemeal baViV. BHUPaQ Y. PaUNHU, 348 U.S. 26, 35 (1954). In a concXUUing oSinion 

b\ JXVWice Kenned\, hiV oSinion oXWlineV ceUWain facWoUV Wo deWeUmine ZheWheU a Waking iV 

SeUmiVVible. The facWoUV aUe (1) Whe local VWaWeV mXVW meeW a bXUden of a UaWional baViV VWandaUd of 

UeYieZ XndeU Whe FifWh AmendmenW¶V SXblic XVe claXVe, b\ a cleaU VhoZing, WhaW doeV noW inWend Wo 

faYoU a SaUWicXlaU SUiYaWe SaUW\, ZheUe Whe Waking iV incidenWal oU SUeWe[WXal SXblic benefiWV; and (2) 

ZheUe Whe SXUSoVe of a Waking iV foU economic deYeloSmenW and WhaW deYeloSmenW iV Wo be a caUUied 

oXW b\ a SUiYaWe SaUW\ oU SaUWieV Zill noW benefiW. KHOR, 469 U.S. aW 491. BaVed on WheVe facWoUV, Whe 

coXUW mXVW decide if Whe VWaWed SXblic SXUSoVe iV incidenWal Wo Whe benefiWV of Whe SUiYaWe SaUWieV. If 

Whe coXUW iV confUonWed ZiWh a SlaXVible accXVaWion of imSeUmiVVible faYoUiWiVm Wo SUiYaWe SaUWieV, 

Whe coXUW VhoXld UeYieZ Whe UecoUd Wo Vee if Whe objecWion haV meUiW. IG. The coXUW in KHOR haV 

addUeVVed WhaW a VWaWe ma\ ZoUk ZiWh a SUiYaWe enWiW\ Wo Wake adYanWage of a SUiYaWe enWiW\¶V 

SUeVence, Vo long aV Whe VWaWe iV noW moWiYaWed b\ a deViUe Wo aid VSecific SUiYaWe enWiWieV. IG. aW 492.  
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ThiV CoXUW VhoXld find WhaW Whe SWaWe did noW YiolaWe PeWiWioneUV¶ conVWiWXWional UighWV. 

RaWheU, Whe SWaWe haV XWili]ed iWV UighW Wo eminenW domain foU Whe geneUal ZelfaUe of iWV commXniW\ 

b\ haYing a legiWimaWe SXblic SXUSoVe Wo e[eUciVe eminenW domain. HeUe, Whe legiWimaWe SXblic 

SXUSoVe iV Wo helS UeYiWali]e an econom\ b\ dUamaWicall\ incUeaVing Wa[ UeYenXe foU Whe aUea, 

aWWUacWing ZealWh\ WoXUiVWV, and SUoYiding WhoXVandV of neZ jobV. In addiWion, Whe SWaWe iV noW 

VeUYing a SUiYaWe enWiW\ noU iV iW alloZing a SUiYaWe enWiW\ Wo diUecWl\ benefiW fUom XVing WheiU 

conVWiWXWional UighW Wo eminenW domain. InVWead, Whe SWaWe iV meUel\ XVing Whe SUiYaWe enWiW\¶V 

SUeVence Wo incUeaVe Whe economic VWaWXV of iWV VWaWe, Zhich VeUYeV a SXblic SXUSoVe.  

A. ThiV CoXUW ShoXld Find ThaW KHOR Y. CLW\ RI NHZ LRQGRQ ShoXld be USheld UndeU Whe FifWh 
AmendmenW¶V TakingV ClaXVe BecaXVe Whe LaZ IV SWill WoUkable, SafegXaUdV Reliance 
InWeUeVW, and GiYeV Local GoYeUnmenWV OSSoUWXniWieV Wo PUoYide ASSUeciable BenefiWV Wo 
Whe CommXniW\.  

 

AV oXWlined aboYe, WhiV CoXUW VhoXld noW oYeUWXUn KHOR Y. CLW\ RI NHZ LRQGRQ becaXVe iW iV 

VWill conVideUed ZoUkable. The FifWh AmendmenW iV bUoadl\ inWeUSUeWed Wo alloZ a Waking of 

SUoSeUW\ if iW VeUYeV an economic benefiW Wo a commXniW\ aV a Zhole. The coXUWV haYe Whe diVcUeWion 

Wo aVVeVV WhiV SoZeU in oUdeU Wo deWeUmine ZheWheU a Waking iV conVWiWXWional. One of Whe 

deWeUminaWionV behind Whe conVWiWXWionaliW\ of a caVe iV baVed on SUecedenW, Whe holdingV of higheU 

coXUWV, and Whe UeaVoning of WhoVe coXUWV. TheVe facWoUV addUeVV Whe legal docWUine of VWaUH GHcLVLV. 

³SWaUH GHcLVLV iV Whe LaWin ShUaVe foU a foXndaWion VWone of Whe UXle of laZ: WhaW WhingV decided 

VhoXld VWa\ decided XnleVV WheUe iV a YeU\ good UeaVon foU change. IW iV a docWUine of jXdicial 

modeVW\ and hXmiliW\.´  Pa\QH Y. THQQHVVHH, 501 U.S. 808, 827 (1991).  

When coXUWV UefeU Wo SUecedenWV held b\ higheU coXUWV, Whe\ aUe noW jXVW looking Wo Vee 

ZheWheU Whe SUioU deciVion ZaV ZUong, bXW gUieYoXVl\ oU egUegioXVl\ ZUong. RaPRV Y. LRXLVLaQa, 

590 U.S. 83, 121 (2020). A gaUden YaUieW\ eUUoU oU diVagUeemenW doeV noW VXffice Wo oYeUUXle. IG. 
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aW 122. If Whe caVe ZaV noW Vo egUegioXVl\ decided, When coXUWV aUe able Wo XWili]e Whe UeaVoning of 

Whe higheU coXUWV Wo gXide Whem WhUoXgh VimilaU iVVXeV.  

SWaUH GHcLVLV iV noW an ine[oUable command and VWaUH GHcLVLV conVideUaWionV aUe moVW 

UeleYanW - ³if Whe TXaliW\ of Whe SUecedenW caVe laZ¶V UeaVoning, Whe ZoUkabiliW\ of Whe UXle iW 

eVWabliVhed, and Ueliance on Whe deciVion.´ LRSHU BULJKW EQWHUV. Y. RaLPRQGR, 144 U.S. 2244, 2270 

(2024).  The ambigXiW\ of a VWaWXWe, inconViVWenW inWeUSUeWaWionV of a VWaWXWe, oU Whe need Wo claUif\ 

a docWUine UeSeaWedl\, can VXfficienWl\ SUoYe Whe UeaVoning behind a SXSUeme CoXUW¶V holding iV 

eUUoneoXV. IG. aW 2265. The docWUine of VWaUH GHcLVLV iV aW iWV ZeakeVW Zhen Ze inWeUSUeW Whe 

ConVWiWXWion becaXVe a miVWaken jXdicial inWeUSUeWaWion of WhaW VXSUeme laZ iV ofWen ³SUacWicall\ 

imSoVVible´ Wo coUUecW WhUoXgh oWheU meanV. RaPRV, 590 U.S. aW 119 (2020). The SXSUeme CoXUW 

haV UeSeaWedl\ e[Slained WhaW VWaUH GHcLVLV ³SUomoWeV Whe eYenhanded, SUedicWable, and conViVWenW 

deYeloSmenW of legal SUinciSleV, foVWeUV Ueliance on jXdicial deciVionV, and conWUibXWeV Wo Whe acWXal 

and SeUceiYed inWegUiW\ of Whe jXdicial SUoceVV.´ Pa\QH, 501 U.S aW 827 (1991). ³The docWUine 

SeUmiWV VocieW\ Wo SUeVXme WhaW bedUock SUinciSleV aUe foXnded in Whe laZ UaWheU Whan in Whe 

SUocliYiWieV of indiYidXalV, and WheUeb\ conWUibXWeV Wo Whe inWegUiW\ of oXU conVWiWXWional V\VWem of 

goYeUnmenW, boWh in aSSeaUance and in facW.´ RaPRV, 590 U.S. aW 116 (2020). To oYeUUXle SaVW 

SUecedenW, Whe coXUW demandV a VSecial jXVWificaWion oU VWUong gUoXndV. IG. aW 120. ³SSecial 

jXVWificaWion´ oU ³VWUong gUoXndV foUmXlaWion" elXdeV a ke\ TXeVWion: In deciding Wo oYeUUXle an 

eUUoneoXV conVWiWXWional deciVion, hoZ doeV Whe CoXUW knoZ Zhen Wo oYeUUXle and Zhen Wo VWand 

SaW? IG. aW 121.     

In LRSHU BULJKW EQWHUV. Y. RaLPRQGR, Whe coXUW e[eUciVed iWV indeSendenW jXdgmenW in 

deciding ZheWheU an agenc\ acWed ZiWhin iWV VWaWXWoU\ aXWhoUiW\. PUioU Wo WhiV caVe, Whe CheYUon 

defeUence alloZed agencieV Wo inWeUSUeW Whe laZ ZiWhin an agenc\¶V diVcUeWion and SUeclXded coXUWV 
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fUom e[eUciVing jXdicial SoZeU YeVWed in Whem b\ AUWicle III Wo Va\ ZhaW Whe laZ iV. The coXUW in 

LRSHU BULJKW EQWHUSULVH foXnd WhaW Whe CheYUon defeUence alloZed ambigXoXV and inconViVWenW 

inWeUSUeWaWion of ceUWain laZV. DXe Wo WhiV UeaVoning, Whe SXSUeme CoXUW of Whe UniWed SWaWeV held 

WhaW Whe CheYUon defeUence ZaV XnZoUkable and did noW SUoYide a cleaU oU eaVil\ aSSlicable 

VWandaUd, WheUefoUe, Uel\ing on WhiV aUgXmenW baVed on iWV claUiW\ ZaV miVSlaced. ThXV, Whe long-

VWanding SUecedenW WhaW ZaV Yalid foU neaUl\ 40 \eaUV ZaV oYeUWXUned. In VXSSoUW of SUecedenW being 

UeYeUVed, coXUWV alVo look Wo Whe eYenhandedneVV and conViVWenW deYeloSmenWV of legal SUinciSleV 

WhaW foVWeU Ueliance on jXdicial deciVionV and conWUibXWe Wo Whe acWXal and SeUceiYed inWegUiW\ of Whe 

jXdicial SUoceVV. 

The coXUW in RaPRV Y. LRXLVLaQa held WhaW WheUe needV Wo be a VWUong jXVWificaWion oU VWUong 

gUoXndV Wo oYeUWXUn SUecedenW. In RaPRV, Whe SlainWiff ZaV accXVed of a VeUioXV cUime. TZo of Whe 

jXUoUV decided Wo acTXiW and a SaUWicXlaU VWaWe decided Wo conYicW Whe SlainWiff. ThiV VWaWe ZaV one 

of Whe feZ VWaWeV WhaW decided Wo conYicW indiYidXalV eYen ZiWh a Wen Wo WZo YeUdicW. AV a UeVXlW, Whe 

SlainWiff UeceiYed a life VenWence in SUiVon ZiWhoXW Whe SoVVibiliW\ of SaUole. The SlainWiff bUoXghW 

VXiW, and Whe SXSUeme CoXUW held WhaW iW ZaV XnconVWiWXWional foU Whe VWaWe Wo decide ZheWheU Whe 

UighW Wo a WUial b\ jXU\ inclXded a UighW Wo a XnanimoXV YeUdicW. The VWaWe WUied Wo XShold iWV UeaVoning 

ZiWh SUeYioXVl\ held caVe laZ and Whe SXSUeme CoXUW UefeUUed Wo Whe legal docWUine of VWaUH GHcLVLV, 

holding WhaW Whe SUecedence ZaV egUegioXVl\ ZUong becaXVe Whe\ YiolaWed Whe conVWiWXWional UighWV 

of Whe SlainWiff. In a concXUUing oSinion in RaPRV, Whe coXUW looked aW WhUee VeSaUaWe facWoUV Zhen 

deciding Wo oYeUWXUn SUecedenW. FiUVW, in Whe YieZ of Whe coXUW WhaW iV conVideUing ZheWheU Wo 

oYeUUXle, Whe SUecedenW mXVW be egUegioXVl\ ZUong aV a maWWeU of laZ in oUdeU foU Whe coXUW Wo 

oYeUUXle iW. Second, Whe SUioU deciVion caXVed VignificanW negaWiYe jXUiVSUXdenWial oU Ueal-ZoUld 

conVeTXenceV, VXch aV ZoUkabiliW\, aV Zell aV conViVWenc\ and coheUence ZiWh oWheU deciVionV. 
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Finall\, doeV Whe conVideUaWion of an XndXl\ XSVeW Ueliance focXV on Whe legiWimaWe e[SecWaWionV of 

WhoVe Zho haYe UeaVonabl\ Uelied on Whe SUecedenW?  

AddiWionall\, Whe defendanW in Pa\QH Y. THQQHVVHH WUied Wo aUgXe Whe VWaWemenWV made b\ 

famil\ membeUV of Whe YicWimV and Whe SUoVecXWoU dXUing Whe defendanW¶V caSiWal VenWencing ZeUe 

highl\ SUejXdicial. The defendanW UefeUUed Wo WZo caVeV in VXSSoUW of hiV aUgXmenW, hoZeYeU, Whe 

coXUW foXnd WhaW Whe VWaWe had Whe UighW Wo SUeVenW eYidence Wo coXnWeUacW eYidence SUeVenWed b\ Whe 

defendanW. In addiWion, Whe EighWh AmendmenW SUeVenWed no SeU Ve baU WhaW ZoXld YiolaWe Whe 

defendanW¶V UighW. ThXV, Whe SXSUeme CoXUW VWaWed WhaW adheUing Wo SUecedenW ³iV XVXall\ Whe ZiVe 

Solic\, becaXVe in moVW maWWeUV iW iV moUe imSoUWanW WhaW Whe aSSlicable UXle of laZ needV Wo be 

VeWWled.´ HoZeYeU, Whe SXSUeme CoXUW haV neYeU felW conVWUained Wo folloZ SUecedenW Zhen 

goYeUning deciVionV aUe XnZoUkable oU badl\ UeaVoned.  

Unlike in LRSHU BULJKW EQWHUV. Y. RaLPRQGR, Whe UXling held in KHOR iV VWill binding and 

ZoUkable. AlWhoXgh Whe facWV of boWh caVeV aUe noW analogoXV, Whe coXUW in LRSHU VeW ceUWain facWoUV 

WhaW ZoXld make SUecedenW XnZoUkable. In KHOR, Whe coXUW held Whe UXling ZaV VWill ZoUkable 

becaXVe WheUe ZaV ³cleaU and conYincing eYidence´ WhaW VXSSoUWed Whe holding of WhaW caVe. In 

conWUaVW, LRSHU BULJKW EQWHUSULVHV dealW ZiWh eYidence SeUWaining Wo Whe facW WhaW WheUe ZaV no 

³cleaU and conYincing eYidence,´ bXW UaWheU, WheUe ZaV ambigXiW\ in deWeUmining Whe inWeUSUeWaWion 

of agenc\ laZ. FXUWheUmoUe, Whe UXling in LRSHU BULJKW EQWHUSULVHV VhoZed WhaW WheUe ZaV a hiVWoU\ 

of inconViVWenc\ WhaW coXld noW VXSSoUW eYenhandedneVV oU Ueliance on agencieV¶ VWaWXWoU\ 

inWeUSUeWaWionV of Whe laZ. HeUe, aV in KHOR, Whe coXUWV can conWUadicW Whe UeaVoning VeW foUWh in 

LRSHU BULJKW EQWHUSULVHV becaXVe WheUe ZaV eYenhandedneVV and Ueliance on VWaWXWoU\ 

inWeUSUeWaWion VeW foUWh b\ Whe SXSUeme CoXUW. FiUVW, Whe SWaWe ZaV able Wo VhoZ WhaW an ³economic 

deYeloSmenW Slan´ VXfficeV aV a SXblic SXUSoVe. Second, Whe SWaWe VhoZed WhaW Whe Vole SXUSoVe of 
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Whe local goYeUnmenW¶V Slan ZaV foU Whe geneUal ZelfaUe of Whe commXniW\. Finall\, iW ZaV SUoYen 

WhaW Whe SXUSoVe of Whe Slan ZaV noW Wo confeU a SUiYaWe benefiW on a SaUWicXlaU SUiYaWe SaUW\. SimilaU 

Wo KHOR, Whe SWaWe haV an ³economic deYeloSmenW Slan´ WhaW'V SXUSoUWed Wo imSacW Whe ciW\ aV a 

Zhole. The SWaWe¶V effoUWV Wo UeYiWali]e Whe econom\ b\ e[Sanding Whe SWaWe¶V WoXUiVm aWWUacWionV 

and cUeaWing neZ jobV iV an e[amSle VeW in KHOR aV ³SXblic SXUSoVe.´ R. aW 2. ThiV neZ SUojecW, aV 

illXVWUaWed in oXU caVe, Zill dUamaWicall\ incUeaVe Wa[ UeYenXe foU Whe aUea, aWWUacW ZealWh\ WoXUiVWV, 

and SUoYide 3,470 neZ jobV. R. aW 2. The SUojecWionV, aV held in KHOR, meeW Whe UeTXiUemenWV of 

³SXblic SXUSoVe´ WhaW inWend Wo benefiW Whe geneUal ZelfaUe of Whe ciW\¶V commXniW\. R. aW 2. TheVe 

facWoUV ZeUe enoXgh Wo SUoYe WhaW WheUe ZaV eYenhandedneVV in VXSSoUW of Whe coXUW¶V UeaVoning. 

FXUWheUmoUe, Whe SXSUeme CoXUW haV held WhaW SUomoWing economic deYeloSmenW iV a WUadiWional 

and long-acceSWed fXncWion of Whe goYeUnmenW. In oXU caVe, Whe goYeUnoU conWUacWed ZiWh PinecUeVW 

Wo incUeaVe Whe VXUUoXnding SUoSeUWieV¶ YalXe, Zhich Whe SXSUeme CoXUW haV deemed VeUYe a SXblic 

XVe. R. aW 5. ThiV SUoYeV WhaW WheUe iV no SUiYaWe benefiW Wo confeU Wo a SUiYaWe enWiW\. AlVo, KHOR¶V 

UXling iV fle[ible enoXgh Wo ZoUk ZiWh, UaWheU Whan a VWUicW inWeUSUeWaWion of Whe laZ, aV VWaWed b\ 

JXVWice Ha\eV. R. aW 12. FXUWheUmoUe, Whe SXSUeme CoXUW haV Uelied on WhiV UeaVoning Wo alloZ an 

eminenW domain SUoceeding. ThXV, ambigXiW\ and lack of Ueliance on Whe coXUW¶V anal\ViV ZaV noW 

an iVVXe, making Whe holding of KHOR VWill ZoUkable.   

The coXUW in RaPRV Y. LRXLVLaQa anal\]eV ceUWain facWoUV in deciding ZheWheU VWaUH GHcLVLV 

VhoXld oU VhoXld noW be XSheld. SXch facWoUV conViVW of Zhen SUeYioXVl\ held UXlingV aUe 

egUegioXVl\ ZUong aV a maWWeU of laZ oU if SUioU deciVionV caXVed VignificanW negaWiYe 

jXUiVSUXdenWial facWoUV, VXch aV coheUence ZiWh oWheU deciVionV oU inconViVWencieV. In KHOR, iW iV 

likel\ WhaW iW ZaV noW egUegioXVl\ held becaXVe Whe coXUW had a UaWional baViV VWandaUd Wo deWeUmine 

ZheWheU eminenW domain ZaV SeUmiVVible. B\ aSSl\ing a UaWional baViV UeYieZ, Whe coXUWV ZeUe 
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able Wo deWeUmine WhaW Whe ciW\ in KHOR had a legiWimaWe goYeUnmenW inWeUeVW Zhen XWili]ing Whe 

WakingV claXVe XndeU Whe FifWh AmendmenW. The ciW\ in KHOR ZaV a ciW\ going WhUoXgh economic 

diVWUeVV and WhiV ³economic deYeloSmenW SUojecW´ ZoXld cUeaWe moUe Whan 1,000 jobV, incUeaVe Wa[ 

and oWheU UeYenXeV, and UeYiWali]e an economicall\ diVWUeVVed ciW\. AnalogoXV Wo KHOR, Whe SWaWe in 

oXU caVe, anWiciSaWeV Whe Vame benefiWV aV Whe ciW\ in KHOR. The effoUWV Wo booVW iWV econom\ aUe 

encomSaVVed ZiWhin Whe meaning of ³SXblic SXUSoVe´ and Whe loZeU coXUWV in oXU caVe haYe 

concXUUed. R. aW 10.  AlWhoXgh WheUe aUe no facWV in Whe UecoUd WhaW VhoZ Whe SWaWe iV economicall\ 

diVWUeVVed, coXUWV haYe noW YieZed WhiV iVVXe naUUoZl\. TheUe iV no indicaWion WhaW a ciW\ needV Wo 

be economicall\ diVWUeVVed Wo cUeaWe a Slan ZheUe eminenW domain SUoceedingV ma\ occXU. RaWheU, 

Whe ciW\ needV Wo haYe a legiWimaWe goYeUnmenW inWeUeVW Wo jXVWif\ a Waking. HeUe, Whe SWaWe¶V 

legiWimaWe goYeUnmenW inWeUeVW iV Wo UeYiWali]e and VXSSoUW iWV commXniW\ and Whe VXUUoXnding 

commXniW\ Wo enVXUe long-laVWing benefiWV. R. aW 2. The SXSUeme CoXUW VhoXld YieZ Whe Slan in 

lighW aV a Zhole UaWheU Whan on a Siecemeal baViV and jXVWif\ Whe VWaWe¶V SUogUam aV an economic 

UejXYenaWion. BaVed on Whe anal\ViV of Whe SXSUeme CoXUW, Whe SWaWe had meW iWV bXUden b\ SUoYing 

a legiWimaWe goYeUnmenW SXUSoVe. ThiV fXUWheU VXSSoUWV Whe facW WhaW WhiV caVe ZaV noW egUegioXVl\ 

held becaXVe WheUe ZeUe no inconViVWencieV in lighW of WhiV holding. The UedeYeloSmenW Slan ZaV 

Zell WhoXghW oXW and Whe coXUW laid oXW VSecific UeVWUicWionV Zhich Whe SWaWe did noW YiolaWe. The 

coXUW haV noW eVWabliVhed a bUighW line UXle bXW UaWheU YieZV caVeV aV a Zhole deSending on Whe 

ciUcXmVWanceV of each caVe. HeUe, Whe SWaWe ZaV able Wo meeW WheiU bXUden b\ VhoZing Whe Waking 

ZaV TXalified aV a Yalid SXblic XVe.  

SimilaUl\, in Pa\QH Y. THQQHVVHH, Whe defendanWV WUied Wo UeaVon WhaW SUecedenW caVe laZ 

VhoXld be folloZed Wo VhoZ defeUence Wo SUeYioXV coXUW UXlingV, hoZeYeU, Whe SXSUeme CoXUW held 

WhaW SUecedenW caVe laZ iV noW an ine[oUable command bXW UaWheU a gXide foU coXUWV Wo folloZ if 
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Whe\ haYe VimilaU iVVXeV. The SXSUeme CoXUW haV alVo held WhaW VWaUH GHcLVLV VhoXld noW be honoUed 

if WheUe iV eYidence WhaW SUecedenW iV badl\ UeaVoned oU caXVeV inconViVWencieV. ASSl\ing KHOR, Whe 

coXUWV ZeUe able Wo UedXce inconViVWencieV b\ la\ing oXW VWandaUdV of Zhen a SeUmiVVible Waking iV 

alloZed. The SUojecWed economic benefiWV diVSla\ed in KHOR ZoXld noW haYe been chaUacWeUi]ed aV 

Woo inVignificanW becaXVe iW ZaV Wo foVWeU an economicall\ deSUeVVed ciW\. In oXU caVe, JXVWice Ha\eV 

concXUV and jXVWifieV WhaW KHOR VhoXld noW be oYeUWXUned becaXVe VWaUH GHcLVLV iV VWUongl\ SUeVXmed 

Vince iW SUomoWeV VWabiliW\ and eYen-handedneVV. R. aW 11.  Unlike oWheU caVeV, KHOR VWaWed VSecific 

facWV of Zhen a Waking ZoXld be XnconVWiWXWional, VXch aV confeUUing a benefiW Wo a Vole enWiW\ oU if 

Whe Waking iV inconViVWenW ZiWh Whe meaning of ³SXblic XVe.´ ThiV UeaVoning VXSSoUWV Whe oSinion 

WhaW KHOR cUeaWeV a VWUaighWfoUZaUd UXle WhaW SUoYideV fle[ibiliW\ foU Whe goYeUnmenW Wo VeUYe Whe 

SXblic good. R. aW 12.  HeUe, WheUe iV no confeUmenW Wo a SUiYaWe SaUW\ and an economic deYeloSmenW 

Slan VXfficeV aV ³SXblic XVe.´ The UeaVoning VeW foUWh in KHOR haV noW been Vo inconViVWenW Wo 

SUodXce a badl\ UeaVoned SUecedenW bXW UaWheU iW VeWV foUWh a UXling WhaW iV fle[ible enoXgh Wo ZoUk 

ZiWh in oUdeU Wo beWWeU VeUYe Whe SXUSoVe of Whe WakingV claXVe. R. aW 12. AUgXabl\, WheUe aUe oWheU 

UXlingV WhaW ma\ Veem inconViVWenW ZiWh KHOR, hoZeYeU, oWheU caVeV VXch aV KQLcN Y. TZS. RI ScRWW, 

onl\ addUeVV Whe mechaniVm Wo bUing foUWh a claim foU jXVW comSenVaWion and noW aboXW ZheWheU a 

Yalid Waking haV occXUUed oU Zhen iW ma\ occXU. R. aW 13.  

B. ThiV CoXUW ShoXld BUoadl\ InWeUSUeW PXblic UVe When a PeUmiVVible Taking OccXUV, 
AlloZing Local GoYeUnmenWV and SWaWeV Wo UWili]e Whe TakingV ClaXVe foU an Economic 
BenefiW. 

 

 ThiV CoXUW VhoXld XShold KHOR Y. CLW\ RI NHZ LRQGRQ and SeUmiW Whe Waking of Whe 

SeWiWioneU'V land aV iW iV SeUmiVVible XndeU ³SXblic XVe.´ The SXSUeme CoXUW¶V deciVion in KHOR haV 

bUoadened Whe inWeUSUeWaWion of Whe ShUaVe ³SXblic XVe´ Wo ³SXblic SXUSoVe.´ ³A ciW\¶V Slan Wo Wake 

SUiYaWe SUoSeUW\ and WUanVfeU iW Wo a SUiYaWe deYeloSeU foU economic deYeloSmenW conVWiWXWed a Yalid 
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µSXblic XVe¶ XndeU Whe FifWh AmendmenW.´ KHOR, 545 U.S. aW 490 (2005). HiVWoUicall\, Whe WeUm 

³SXblic XVe´ ZaV naUUoZl\ inWeUSUeWed Wo mean WhaW Whe SUoSeUW\ had Wo be XVed b\ Whe geneUal 

SXblic. IG. aW 479. HoZeYeU, iW ZaV moUe SUacWical giYen Whe diYeUVe and eYolYing needV of VocieW\ 

Wo bUoaden Whe inWeUSUeWaWion. IG. aW 480. The SXSUeme CoXUW emShaVi]ed jXdicial defeUence Wo 

legiVlaWiYe jXdgmenWV in deWeUmining ZhaW conVWiWXWeV a SXblic SXUSoVe. IG. aW 481. A goYeUnmenW 

cannoW Wake SUoSeUW\ Volel\ Wo faYoU a SUiYaWe SaUW\, hoZeYeU, iW can do Vo if Whe WUanVfeU VeUYeV a 

SXblic SXUSoVe VXch aV economic UejXYenaWion Zhich benefiWV Whe commXniW\ aV a Zhole. IG. aW 

491.  

 PUeYioXV caVe laZ haV held WhaW SUoWecWing and SUomoWing Whe ZelfaUe of inhabiWanWV b\ 

eliminaWing all VXch injXUioXV condiWionV b\ emSlo\ing all meanV neceVVaU\ aUe conVideUed ³SXblic 

XVe.´ BHUPaQ, 348 U.S. aW 28 (1954). ³The conceSW of SXblic ZelfaUe iV bUoad and inclXViYe, Zhich 

inclXdeV VSiUiWXal aV Zell aV Sh\Vical, aeVWheWicV aV Zell aV moneWaU\.´ IG. aW 33. ³The acTXiViWion 

and aVVembl\ of Ueal SUoSeUW\ and Whe leaVing oU Vale WheUeof foU UedeYeloSmenW SXUVXanW Wo a 

SUojecW aUea deYeloSmenW Slan iV declaUed Wo be SXblic XVe.´ IG. aW 29. CondemnaWion and 

UediVWUibXWion of SUoSeUW\ Wo addUeVV Whe iVVXe of concenWUaWed SUoSeUW\ oZneUVhiS iV conVideUed 

SXblic XVe. HaZ. HRXV. AXWK. Y. MLGNLII, 467 U.S. 229, 242 (1984).  

³RedeYeloSmenW of a blighWed aUea, eYen VWanding alone, UeSUeVenWV a claVVic e[amSle of a 

Waking foU SXblic XVe.´ GROGVWHLQ Y. PaWaNL, 516 F.3d 50, 59 (2d CiU. 2008). CommXniW\ 

UedeYeloSmenW SUogUamV need noW, b\ foUce of Whe ConVWiWXWion, be on a Siecemeal baViV - loW b\ 

loW, bXilding b\ bXilding. IG. aW 60. AlWhoXgh a Waking fUom one SUiYaWe SaUW\ WhaW Zill XlWimaWel\ 

go Wo anoWheU SUiYaWe SaUW\ comSlieV ZiWh WhiV bUoadeU inWeUSUeWaWion of SXblic XVe, Whe VWaWe iV fUee 

Wo ³imSoVe µSXblic XVe¶ UeTXiUemenWV WhaW aUe VWUicWeU Whan Whe fedeUal baVeline.´ BHQVRQ Y. SWaWH, 

2006 S.D. 8, 42, 710 N.W. 2d 131.  
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In KHOR Y. CLW\ RI NHZ LRQGRQ, a ciW\ aSSUoYed a deYeloSmenW Slan WhaW had been VXbmiWWed 

b\ a deYeloSmenW agenW. The Slan ZaV caUefXll\ foUmXlaWed Wo SUodXce WhoXVandV of neZ jobV and 

incUeaVe Wa[ UeYenXe. In oUdeU foU Whe deYeloSmenW Slan Wo SUoceed, Whe agenW needed Wo SXUchaVe 

moVW of Whe UeTXiUed SUoSeUW\, bXW nine SUoSeUW\ oZneUV UefXVed Wo Vell. The SUoSeUW\ oZneUV 

bUoXghW VXiW, and Whe coXUW held WhaW Whe deYeloSmenW Slan VeUYed a SXblic SXUSoVe, and Whe Waking 

ZaV Yalid XndeU Whe FifWh AmendmenW. HoZeYeU, Whe SXSUeme haV noWed WhaW a Waking ZoXld be 

foUbidden if Whe Waking of Whe SeWiWioneU¶V land confeUUed a SUiYaWe benefiW on a SaUWicXlaU SUiYaWe 

SaUW\. In addiWion, Whe coXUWV haYe decided Wo bUoaden Whe inWeUSUeWaWion of ³SXblic XVe´ Wo ³SXblic 

SXUSoVe,´ alloZing a bUoad laWiWXde in deWeUmining ZhaW SXblic needV jXVWif\ Whe XVe of Whe WakingV 

SoZeU.  

 FoU e[amSle, in BHUPaQ Y. PaUNHU, a ciW\ decided Wo XndeUgo a SUojecW Wo UedeYeloS an enWiUe 

aUea. The SUoSeUW\ oZneUV Zho bUoXghW Whe VXiW oZned commeUcial SUoSeUW\ UaWheU Whan UeVidenWial 

SUoSeUW\ and objecWed Wo Whe aSSUoSUiaWion of WheiU SUoSeUW\. One SaUWicXlaU SUoSeUW\ oZneU aUgXed 

WhaW condemnaWion ZaV a YiolaWion becaXVe hiV SUoSeUW\ ZaV noW blighWed, hoZeYeU, Whe coXUW 

diVagUeed ZiWh WhiV aUgXmenW. The SXSUeme CoXUW of Whe UniWed SWaWeV held WhaW iW ZaV ZiWhin Whe 

VWaWe¶V legiVlaWiYe SoZeUV and UighWV Wo Wake on a SUojecW Wo beaXWif\ Whe commXniW\. IW ZaV ZiWhin 

Whe legiVlaWiYe deWeUminaWion Wo SUoWecW and SUomoWe Whe ZelfaUe of Whe inhabiWanWV b\ eliminaWing 

all VXch injXUioXV condiWionV b\ emSlo\ing all meanV neceVVaU\, Zhich conVWiWXWed a ³SXblic 

SXUSoVe.´ The ciW\ had eVWabliVhed a SXblic SXUSoVe, and Whe ciW\ ZaV enWiWled Wo UedeYeloS an enWiUe 

aUea UaWheU Whan on a Siece-meal baViV. In addiWion, Whe ciW\ in HaZaLL HRXVLQJ AXWKRULW\ Y. MLGNLII 

enacWed an oUdinance condemning and UediVWUibXWing SUoSeUW\ Wo UedXce Whe concenWUaWion of 

SUoSeUW\ oZneUVhiS. The SXSUeme CoXUW held WhaW concenWUaWed SUoSeUW\ oZneUVhiS ZaV SeUceiYed 
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aV eYil and laZV SUeYenWing VXch oZneUVhiS b\ WUanVfeUUing Whe WiWle fUom Whe leVVoUV Wo Whe leVVeeV 

ZeUe deemed aV ³SXblic SXUSoVe.´  

 SimilaU Wo BHUPaQ, Whe ciW\ in GROGVWHLQ Y. PaWaNL ZaV XndeUgoing a deYeloSmenW Slan in a 

blighWed aUea and fifWeen SUoSeUW\ oZneUV bUoXghW VXiW. The UeconVWUXcWion of Whe SUoSeUWieV ZoXld 

VeUYe a Zell-eVWabliVhed SXblic XVe, VXch aV Whe UedUeVV of blighWed aUeaV, Whe conVWUXcWion of a 

VSoUWing aUena, and Whe cUeaWion of neZ hoXVing, Zhich inclXded affoUdable hoXVing foU WhoXVandV 

of SeoSle. The SeWiWioneUV WUied Wo aUgXe WhaW Whe ciW\ had SUeWe[WXal UeaVonV, bXW Whe coXUW diVagUeed 

ZiWh WhiV noWion, VWaWing WhaW Whe SXblic-XVe UeTXiUemenW iV VaWiVfied aV long aV Whe SXUSoVe inYolYeV 

deYeloSing an aUea Wo cUeaWe condiWionV WhaW ZoXld SUeYenW a UeYeUVion Wo blighW in Whe fXWXUe. 

HoZeYeU, in BHQVRQ Y. SWaWH, Whe SXSUeme CoXUW gaYe defeUence Wo Whe VWaWeV and alloZed VWaWeV Wo 

imSlemenW eYen VWUicWeU VWandaUdV of ZhaW conVWiWXWeV ³SXblic XVe.´  

 Like in KHOR, Whe SWaWe UeaVonV WhaW Whe Waking iV encomSaVVed ZiWhin Whe meaning of ³SXblic 

SXUSoVe.´ The SWaWe¶V inWenW in SaVVing Whe Economic DeYeloSmenW AcW iV Wo e[Sand Whe SWaWe¶V 

WoXUiVm aWWUacWionV and cUeaWe neZ jobV. R. aW 1. IW iV e[SecWed WhaW Whe SUojecW Zill dUamaWicall\ 

incUeaVe Wa[ UeYenXe foU Whe aUea, aWWUacW ZealWh\ WoXUiVWV, and SUoYide 3,740 neZ jobV. R. aW 2. 

TheVe facWoUV Zill benefiW Whe commXniW\ aV a Zhole and Whe SXSUeme CoXUW haV held WhaW 

³deYeloSmenW SlanV´ aUe Yalid UeaVonV foU a VWaWe Wo Wake SUoSeUW\. PeWiWioneUV ma\ aUgXe WhaW Whe 

SWaWe haV conWUacWed ZiWh an agenW, and WhiV ZoXld be moUe beneficial Wo Whe agenW Whan Wo Whe 

commXniW\. HoZeYeU, Whe SXSUeme CoXUW haV addUeVVed WhiV iVVXe b\ holding a VWaWe ma\ conWUacW 

ZiWh a SUiYaWe enWiW\ Vo long aV Whe iniWial inWenW oU oYeUaUching goal iV noW Wo enWiUel\ benefiW Whe 

SUiYaWe enWiW\. HeUe, Whe SWaWe iV benefiWing moUe fUom Whe conWUacWXal UelaWionVhiS ZiWh PinecUeVW 

and Whe inWenW of Whe SWaWe iV Wo UeYiWali]e Whe econom\, noW Wo SUimaUil\ benefiW PinecUeVW. NoW onl\ 

Zill Whe SUojecW incUeaVe Wa[ UeYenXe bXW alVo fifWeen SeUcenW of Whe Wa[ UeYenXe fUom Whe Vki UeVoUW 
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Zill be XVed Wo VXSSoUW Whe VXUUoXnding commXniW\. R. aW 2. TheVe UeaVonV VXSSoUW Whe noWion WhaW 

Whe SWaWe¶V Slan iV conVideUed a ³SXblic XVe´ and a SeUmiVVible Waking VhoXld be alloZed.  

 Unlike oXU caVe, in BHUPaQ, Whe ciW\ ZaV dealing ZiWh a blighWed aUea. TheUe iV no indicaWion 

in Whe UecoUd WhaW Whe SWaWe had blighWed aUeaV hoZeYeU, jXVW like in BHUPaQ, Whe SeWiWioneUV ma\ 

aUgXe WhaW becaXVe WheiU SUoSeUW\ ZaV noW dilaSidaWed, WheiU SUoSeUW\ VhoXld noW be VXbjecW Wo Whe 

SWaWe¶V Waking foU Whe deYeloSmenW Slan. R. aW 3. AlWhoXgh PeWiWioneUV¶ land ZaV noW dilaSidaWed, 

Whe condiWion of Whe Voil made iW difficXlW Wo SUodXce maUkeWable SUodXcWV and man\ SloWV haYe 

become oYeUgUoZn, deSleWing WheiU YalXe aV faUmland. R. aW 2. In addiWion, WhiV UeVXlWed in Whe land 

noW being feUWile and UendeUed Whe land XVeleVV foU Whe SXUSoVe of gUoZing cUoSV. FXUWheUmoUe, 

man\ homeV UeTXiUe VXbVWanWial imSUoYemenWV, deSUeVVing local maUkeW YalXe. R. aW 2. FolloZing 

Whe UeaVon in BHUPaQ, VWaWeV aUe alloZed Wo Wake SUoSeUW\ Wo incUeaVe Whe YalXe of Whe land. ThiV 

ZoXld be a Yalid UeaVon Wo Wake SUoSeUW\ foU SXblic XVe.  AlWhoXgh Whe UXling in BHUPaQ and HaZaLL 

HRXVLQJ had a naUUoZeU aSSUoach, Whe oYeUall SUinciSle ZaV foU Whe geneUal ZelfaUe of Whe 

commXniW\. The geneUal ZelfaUe conceSW ciUcXmVcUibeV ViWXaWionV VXch aV eliminaWing injXUioXV 

enYiUonmenWV WhaW haYe a haUmfXl imSacW on Whe ciWi]enV of WhaW ciW\ oU addUeVVing an eYil oligoSol\ 

WhaW haUmV WenanWV of WhaW commXniW\. AlWhoXgh oXU caVe doeV noW addUeVV a blighWed aUea oU a 

VocieWal eYil, iW focXVeV on Whe common ZelfaUe and Whe SoViWiYe VocieWal imSacW WhaW iV e[SecWed 

fUom WhiV deYeloSmenW Slan. S\non\moXV ZiWh Whe SWaWe¶V UeaVoning, Whe aSSellaWe coXUW in oXU 

caVe VXSSoUWV Whe bUoadened WeUm Wo UehabiliWaWe Whe ciW\ and SUomoWe long-WeUm economic gUoZWh. 

R. aW 12.  

 JXVW like in GROGVWHLQ Y. PaWaNL, Whe SWaWe iV faced ZiWh SUoSeUW\ oZneUV Zho ma\ aUgXe Whe 

ciW\ haV SUeWe[WXal UeaVonV Wo benefiW PinecUeVW, a SUiYaWe comSan\. HoZeYeU, coXUWV haYe 

UeSeaWedl\ noWed WhaW Vo long aV WheUe ZaV no inWenW Wo VeUYe Whe inWeUeVW of a SUiYaWe enWiW\, When 
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WheUe iV no SUeWe[WXal UeaVon Wo SUeYenW an eminenW domain fUom SUoceeding. The UecoUd VhoZV no 

SUoof WhaW PinecUeVW Zill SUimaUil\ benefiW fUom Whe SUojecW bXW UaWheU, Whe SWaWe Zill benefiW Whe 

moVW fUom incUeaVing Wa[ UeYenXe, helSing VXUUoXnding commXniWieV, and cUeaWing WhoXVandV of 

moUe jobV. R. aW 2. The diVVenW in Whe UecoUd doeV addUeVV WhaW Whe goYeUnmenW cannoW Wake SUoSeUW\ 

fUom one indiYidXal foU Whe benefiW of anoWheU SeUVon. R. aW 15.  HoZeYeU, if WheUe iV a legiWimaWe 

UeaVon foU Whe SWaWe¶V acWionV When Whe SWaWe haV meW iWV bXUden Wo SUoYe WhaW Whe inWenW of Whe SWaWe 

iV noW Wo benefiW a SUiYaWe enWiW\, like PinecUeVW, bXW UaWheU acWing on behalf of Whe geneUal ZelfaUe 

of Whe SWaWe.  If WhiV SUojecW comeV Wo a halW, iW iV likel\ Wo SUodXce moUe damage and caXVe a 

VignificanW Wime dela\. The aSSellaWe coXUW in oXU caVe, haV addUeVVed WhaW VXch SlanV coXld come 

Wo a VWoS and commXniWieV coXld VXffeU becaXVe one SUoSeUW\ oZneU UefXVeV Wo Vell. R. aW 13. The 

SWaWe¶V long-WeUm SlanV Wo helS Whe economic UejXYenaWion of Whe commXniW\ ZoXld be VXVSended 

and Whe likelihood WhaW Whe SWaWe ZoXld UecoYeU fUom Whe damageV caXVed b\ Whe VXVSenVion ZoXld 

be hindeUed.  

 FXUWheUmoUe, BHQVRQ addUeVVeV WhaW Whe SXSUeme CoXUW haV giYen defeUence Wo VWaWeV Wo VeW 

WheiU oZn limiWaWionV WhaW ma\ be VWUicWeU Whan Whe fedeUal baVeline. If oWheU VWaWeV aUe alloZed Wo 

imSlemenW VWUicWeU VWandaUdV, When in oXU caVe, Whe SWaWe VhoXld be alloZed Wo folloZ Whe fedeUal 

baVeline aV VXSSoUWed b\ Whe SXSUeme CoXUW. The baVeline heUe iV addUeVVed in KHOR, ZheUe an 

economic deYeloSmenW Slan VXfficeV aV a SeUmiVVible Waking foU ³SXblic XVe.´ PUeYioXVl\ held 

SXSUeme CoXUW caVeV VXggeVW WhaW a Waking iV SeUmiVVible Zhen iW VeUYeV a benefiW Wo Whe commXniW\, 

UaWheU Whan encloVing a naUUoZeU VWandaUd of onl\ benefiWing a feZ indiYidXalV. ThiV iV binding caVe 

laZ, and WhiV CoXUW VhoXld find WhaW Whe SWaWe¶V Wake iV SeUmiVVible aV defined in KHOR. ThXV, 

alloZing Whe SWaWe Wo conWinXe Whe deYeloSmenW Slan and conWinXe Whe SUoceVV of eminenW domain 

SUoceedingV againVW Whe Wen holdoXW SUoSeUW\ oZneUV.  
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II. THE TAKINGS CLAUSE IS NOT SELF-E;ECUTING BECAUSE THE CLAUSE 
PROVIDES A RIGHT TO RECOVER JUST COMPENSATION UPON A TAKING, 
NOT AN IMPLIED CAUSE OF ACTION. 

 

³ConVWiWXWional UighWV do noW W\Sicall\ come ZiWh a bXilW-in caXVe of acWion Wo alloZ foU 

SUiYaWe enfoUcemenW in coXUWV.´ DeVillier v. Tex., 601 U.S. 285, 291 (2024). ³When a SaUW\ VeekV 

Wo aVVeUW an imSlied caXVe of acWion XndeU Whe ConVWiWXWion iWVelf . . . VeSaUaWion-of-SoZeUV SUinciSleV 

aUe . . . cenWUal Wo Whe anal\ViV. The TXeVWion iV Zho VhoXld decide ZheWheU Wo SUoYide foU a damageV 

Uemed\, CongUeVV oU Whe coXUWV? The anVZeU moVW ofWen Zill be CongUeVV.´ ZLJOaU Y. AbbaVL, 582 

U.S. 120, 135 (2017) (emShaViV added).  

A. A SXiW CannoW Be BUoXghW AgainVW Whe SWaWe of NeZ LoXiViana UndeU Whe TakingV ClaXVe 
BecaXVe Whe Taking HaV NoW OccXUUed. 

 

³AlWhoXgh Whe TakingV ClaXVe enWiWleV a SlainWiff ZhoVe SUoSeUW\ haV been Waken Wo 

moneWaU\ comSenVaWion, iW doeV noW SUoYide foU SUoVSecWiYe Uelief Wo a SlainWiff ZhoVe SUoSeUW\ haV 

noW been Waken.´ FRUG Y. U.S., 101 Fed. Cl. 234, 237±38 (2011). In FRUG, Whe SeWiWioneU filed an 

emeUgenc\ SeWiWion foU injXncWion oU a ZUiW of mandamXV, Veeking Wo SUeYenW Whe deVWUXcWion of 

WheiU cabin. IG. aW 237. The coXUW VWaWed WhaW foU Whe SeWiWioneU Wo collecW XndeU Whe TXckeU AcW, WheiU 

claim mXVW be foU mone\ damageV baVed on a mone\-mandaWing VoXUce of VXbVWanWiYe laZ, and 

Whe\ mXVW VhoZ WhaW Whe\ aUe ZiWhin Whe claVV of SlainWiffV Zho aUe enWiWled Wo UecoYeU XndeU Whe 

mone\-mandaWing VoXUce. IG. The coXUW UXled in faYoU of Whe UeVSondenW, holding WhaW Whe FifWh 

AmendmenW doeV noW SUoYide Uelief foU a claimanW ZhoVe SUoSeUW\ haV \eW Wo be Waken.  

The ViWXaWion befoUe Whe coXUW Woda\ iV analogoXV Wo Whe one deVcUibed in FRUG, ZheUe a 

claimanW iV Veeking an injXncWion Wo SUeYenW a Waking XndeU Whe FifWh AmendmenW. R. aW 3. 

TheUefoUe, Whe coXUW VhoXld UXle Whe Vame Za\ and den\ PeWiWioneUV¶ injXncWion becaXVe Whe TakingV 

ClaXVe doeV noW SUoYide an aYenXe Wo VWoS a Waking, iW onl\ SUoYideV an aYenXe Wo collecW jXVW 
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comSenVaWion. AddiWionall\, PeWiWioneUV aUe noW able Wo VhoZ WhaW Whe\ aUe SaUW of a claVV WhaW can 

collecW jXVW comSenVaWion becaXVe Whe SeoSle Zho acceSWed Whe SWaWe¶V offeU aUe maWeUiall\ diffeUenW 

Vince Whe\ had WheiU land Waken b\ Whe SWaWe and alUead\ collecWed jXVW comSenVaWion foU Whe Waking. 

R. aW 2.  

³[A] WakingV claim accUXeV Zhen µall eYenWV Zhich fi[ Whe goYeUnmenW'V alleged liabiliW\ 

haYe occXUUed and Whe SlainWiff ZaV oU VhoXld haYe been aZaUe of WheiU e[iVWence.¶´ BROLQJ Y. U.S., 

220 F.3d 1365, 1370 (Fed. CiU. 2000) (TXoWing HRSOaQG BaQG RI PRPR IQGLaQV Y. U.S., 855 F.2d 

1573, 1577 (Fed. CiU.1988)). In BROLQJ, oZneUV of SUoSeUWieV adjacenW Wo Whe AWlanWic InWUacoaVWal 

WaWeUZa\ bUoXghW a VXiW againVW Whe UniWed SWaWeV, claiming WhaW a Waking occXUUed dXe Wo eUoVion 

caXVed b\ Whe goYeUnmenW-cUeaWed ZaWeUZa\. IG. aW 1368. Recogni]ing one¶V abiliW\ Wo collecW jXVW 

comSenVaWion fUom Whe goYeUnmenW once a Waking occXUUed, Whe coXUW emShaVi]ed WhaW ³Whe ke\ 

daWe foU accUXal SXUSoVeV iV Whe daWe on Zhich Whe SlainWiff'V land haV been cleaUl\ and SeUmanenWl\ 

Waken.´ IG. aW 1370.  

ASSl\ing BROLQJ¶V holding Wo Whe SUeVenW caVe, PeWiWioneU¶V land haV noW been ³cleaUl\ and 

SeUmanenWl\ Waken,´ eYidenced b\ Whe facW Whe\ aUe VWill liYing in WheiU homeV Veeking an injXncWion 

Wo SUeYenW Whe Waking aV oSSoVed Wo Veeking jXVW comSenVaWion. R. aW 2. The SWaWe haV noW Waken Whe 

land oU VXbVWanWiall\ inWUXded on Whe land of Whe holdoXW SUoSeUW\ oZneUV, and WhXV, no claim foU 

jXVW comSenVaWion ma\ be bUoXghW \eW. 

FoU Whe foUegoing UeaVonV, WhiV CoXUW VhoXld deWeUmine WhaW Whe TakingV ClaXVe RQO\ cUeaWeV 

an aYenXe Wo collecW jXVW comSenVaWion afWeU a Waking occXUV, and Vince PeWiWioneUV¶ land haV noW 

been Waken \eW been Waken, Whe\ do noW haYe a claim againVW Whe SWaWe.  
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1. This CoXUW¶V Decision in Knick Is Not Controlling Because the Facts Are 

Materially Different.  

 

The SXSUeme CoXUW held in KQLcN, ³WhaW Whe WakingV claXVe SUoYideV a UighW Wo jXVW 

comSenVaWion immediaWel\ XSon Whe Waking ZiWhoXW Whe need Wo e[haXVW VWaWe UemedieV.´ KQLcN Y. 

TZS. RI ScRWW, 588 U.S. 180, 192 (2019). AddiWionall\, Whe CoXUW foXnd WhaW SUoSeUW\ oZneUV haYe 

an acWionable FifWh AmendmenW WakingV claim Zhen Whe goYeUnmenW WakeV SUoSeUW\ ZiWhoXW Sa\ing 

foU iW. IG. aW 186. 

HoZeYeU, Whe facWV in Whe KQLcN aUe maWeUiall\ diffeUenW, and PeWiWioneUV in Whe SUeVenW caVe 

miVWakenl\ Uel\ on Whe holding in KQLcN Wo VXSSoUW WheiU claim. The CoXUW in KQLcN held WhaW Whe 

goYeUnmenW mXVW SUoYide jXVW comSenVaWion in adYance of a Waking oU UiVk haYing iWV acWion 

inYalidaWed, Vo long aV Whe SUoSeUW\ oZneU haV Vome Za\ Wo obWain comSenVaWion afWeU Whe facW. 

GoYeUnmenWV need noW feaU WhaW coXUWV Zill enjoin WheiU acWiYiWieV, bXW iW doeV mean WhaW Whe SUoSeUW\ 

oZneU haV VXffeUed a YiolaWion of WheiU FifWh AmendmenW UighWV Zhen Whe goYeUnmenW WakeV WheiU 

SUoSeUW\ ZiWhoXW SUoYiding jXVW comSenVaWion and, WheUefoUe, ma\ bUing Whe claim in fedeUal coXUW 

IG. aW 187. AddiWionall\, Whe CoXUW held WhaW if a VWaWe SUoYideV an adeTXaWe SUocedXUe foU Veeking 

jXVW comSenVaWion, When SUoSeUW\ oZneUV cannoW claim a YiolaWion of Whe [TakingV] ClaXVe XnWil iW 

haV XVed Whe SUocedXUe and haV been denied jXVW comSenVaWion. IG. aW 192. 

The SeWiWioneU in KQLcN YiolaWed a goYeUnmenW oUdinance and ZaV oUdeUed Wo coUUecW heU 

YiolaWion. The SeWiWioneU¶V land conWained gUaYe maUkeUV and ZaV noW oSen Wo Whe SXblic. The 

goYeUnmenW oUdeUed heU Wo oSen Whe cemeWeU\ Wo Whe SXblic and Whe SeWiWioneU UeVSonded b\ Veeking 

a declaUaWoU\ jXdgmenW. The coXUW foXnd Whe SeWiWioneU had Whe UighW Wo comSenVaWion foU Whe Waking. 

Unlike in KQLcN, Whe Waking in conWUoYeUV\ in Whe SUeVenW caVe haV noW occXUUed \eW. R. aW 

2. PeWiWioneUV in oXU caVe haYe noW had WheiU SUoSeUW\ Waken and ZeUe offeUed jXVW comSenVaWion foU 

WheiU land, Zhich ZaV ejecWed b\ PeWiWioneUV. R. aW 3. The SeWiWioneUV in KQLcN ZeUe enWiWled Wo a VXiW 



 

 22 

becaXVe a Waking had occXUUed, Xnlike in oXU caVe. AddiWionall\, PeWiWioneUV in oXU caVe ZeUe offeUed 

comSenVaWion and haYe decided againVW acceSWing iW. R. aW 3. TheUefoUe, deVSiWe Whe iVVXeV in 

conWUoYeUV\ being VimilaU, Whe holding in KQLcN cannoW be aSSlied Wo Whe caVe aW hand becaXVe Whe 

facWV aUe maWeUiall\ diffeUenW. 

B. CaVeV FoU JXVW ComSenVaWion aUe T\Sicall\ BUoXghW UndeU OWheU SoXUceV of LaZ, SXch 
aV a BLYHQV Claim, 28 U.S.C. � 1491, oU 42 U.S.C.A. � 1983. 

 

³ETXiWable Uelief iV noW available to enjoin an alleged taking of private property for a public 

use, duly authorized by law when a suit for compensation can be brought against the sovereign 

VXbVeTXenW Wo Whe Waking.´ Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1016 (1984) (quoting 

Larson v. Domestic & Foreign Com. Corp., 337 U.S. 682, 697 (1949)). ³The [TakingV] ClaXVe iV 

deVigned noW Wo limiW Whe goYeUnmenWal inWeUfeUence ZiWh SUoSeUW\ UighWV SeU Ve, bXW UaWheU Wo VecXUe 

comSenVaWion in Whe eYenW of oWheUZiVe SUoSeU inWeUfeUence amoXnWing Wo a Waking." FLUVW EQJ. 

EYaQJHOLcaO LXWKHUaQ CKXUcK RI GOHQGaOH Y. LRV AQJHOHV CQW\., CaO., 482 U.S. 304, 315 (1987). 

1. The PeWiWioneU CannoW SXe Whe SWaWe of NeZ LoXiViana UndeU a BLYHQV Claim BecaXVe Whe 
SWaWe of NeZ LoXiViana iV NoW a FedeUal AgenW, and Whe PUeVenW CaVe iV MaWeUiall\ DiffeUenW 
fUom Whe CaVeV in Which a BLYHQV Claim Ma\ Be BUoXghW.  

 

The SXSUeme CoXUW of Whe UniWed SWaWeV held WhaW ciWi]enV ma\ VXe fedeUal agenWV foU 

damageV foU ciYil UighWV YiolaWionV XndeU Whe FoXUWh AmendmenW and WhaW Whe AmendmenW SUoYideV 

a caXVe of acWion. BLYHQV Y. SL[ UQNQRZQ NaPHG AJHQWV RI FHG. BXUHaX RI NaUcRWLcV, 403 U.S. 

388, 389 (1971). The coXUW VXbVeTXenWl\ foXnd WhaW WhiV SoZeU e[Wended Wo Whe FifWh and EighWh 

AmendmenWV. DaYLV Y. PaVVPaQ, 442 U.S. 228, 230 (1979)1; CaUOVRQ Y. GUHHQ, 446 U.S. 14, 17-8 

(1980).2  

 
1 DaYiV VXed foU damageV and back Sa\ baVed on Ve[ diVcUiminaWion in a fedeUal ZoUkSlace. 
2 ReVSondenW VXed on behalf of heU deceaVed Von dXe Wo inadeTXaWe caUe Zhile he ZaV in SUiVon. 
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RecenWl\, Whe SXSUeme CoXUW of Whe UniWed SWaWeV limiWed Whe ViWXaWionV ZheUe BLYHQV 

ClaimV ma\ be bUoXghW Wo caVeV WhaW aUe faciall\ and maWeUiall\ VimilaU Wo BLYHQV, DaYLV, and 

CaUOVRQ Wo VWoS coXUWV fUom oYeUVWeSSing WheiU SoZeUV and making deciVionV WhaW VhoXld be 

UeVeUYed foU Whe legiVlaWXUe. EJbHUW Y. BRXOH, 596 U.S. 482, 491-92 (2022). ³If WheUe iV a UaWional 

UeaVon Wo Whink WhaW [CongUeVV VhoXld decide ZheWheU Wo SUoYide foU a damageV Uemed\], aV iW Zill 

be in moVW eYeU\ caVe . . . no BLYHQV acWion ma\ lie.´ IG.  

The SUeVenW caVe iV noW faciall\ oU maWeUiall\ VimilaU Wo Whe VcenaUioV ZheUe a BLYHQV claim 

iV alloZed becaXVe PeWiWioneUV aUe VXing Whe SWaWe foU allegedl\ YiolaWing Whe TakingV ClaXVe. R. aW 

3. Again, Whe WhUee alloZed ViWXaWionV a BLYHQV claim ma\ be bUoXghW deal ZiWh XnlaZfXl VeaUcheV 

and Vei]XUeV, Ve[ diVcUiminaWion in a fedeUal ZoUkSlace, and inadeTXaWe caUe in SUiVon. MoUe 

imSoUWanWl\, Whe SWaWe iV noW a fedeUal agenW, iW iV a VWaWe, eYidenced b\ Whe UecoUd ZheUe iW Va\V 

SUoSeUW\ oZneUV bUoXghW WhiV VXiW aJaLQVW WKH VWaWH. IG. (eYidence added).  

AlWhoXgh Whe SWaWe cannoW be VXed XndeU a BLYHQV Claim becaXVe iW iV noW a fedeUal agenW, 

PeWiWioneU¶V claim ZoXld be defeaWed UegaUdleVV becaXVe ³a claim ma\ be defeaWed in WZo 

ViWXaWionV.´ CaUOVRQ, 446 U.S. aW 18 (1980). ³The fiUVW iV Zhen defendanWV demonVWUaWe µVSecial 

facWoUV coXnVeling heViWaWion in Whe abVence of affiUmaWiYe acWion b\ CongUeVV.¶´ IG. aW 17 (TXoWing 

BLYHQV, 403 U.S. aW 396); DaYLV, 442 U.S. aW 245; VHH aOVR BXW] Y. EcRQRPRX, 438 U.S. 478, 503 

(1978). ³The Vecond iV Zhen defendanWV VhoZ WhaW CongUeVV haV SUoYided an alWeUnaWiYe Uemed\ 

Zhich iW e[SliciWl\ declaUed Wo be a VXbVWiWXWe foU UecoYeU\ diUecWl\ XndeU Whe ConVWiWXWion and 

YieZed aV eTXall\ effecWiYe.´ IG. aW 18-9 (TXoWing BLYHQV, 403 U.S. aW 397); DaYLV, 442 U.S. aW 245-

47. ³When CongUeVV SUoYideV an alWeUnaWiYe Uemed\, iW ma\ . . . indicaWe iWV inWenW, b\ VWaWXWoU\ 

langXage, b\ cleaU legiVlaWiYe hiVWoU\, oU SeUhaSV eYen b\ Whe VWaWXWoU\ Uemed\ iWVelf, WhaW Whe 

CoXUW'V SoZeU VhoXld noW be e[eUciVed.´ BXVK Y. LXcaV, 462 U.S. 367, 378 (1983). The Vecond 
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ViWXaWion ZoXld be meW heUe becaXVe CongUeVV haV SUoYided an e[SliciW alWeUnaWiYe ZiWhin Whe 

TakingV ClaXVe, Zhich SUoYideV Whe SeoSle ZiWh a UighW Wo jXVW comSenVaWion afWeU a Waking haV 

occXUUed. U.S. ConVW. amend. V, cl. 4.  

In VhoUW, VXing Whe SWaWe XndeU a BLYHQV claim iV inaSSUoSUiaWe in Whe SUeVenW caVe becaXVe 

Whe SWaWe iV noW a fedeUal agenW, Whe SUeVenW caVe iV maWeUiall\ diffeUenW fUom Whe naUUoZ aSSlicaWionV 

of hoZ a BLYHQV claim ma\ be bUoXghW, and CongUeVV haV SUoYided an alWeUnaWiYe Uemed\ ZiWhin 

Whe TakingV ClaXVe.  

2. The ASSlicaWion of The TXckeU AcW, 28 U.S.C. � 1491, and 42 U.S.C.A.� 1983 iV InYalid.  
 

³The JXdicial SoZeU of Whe UniWed SWaWeV Vhall noW be conVWUXed Wo e[Wend Wo an\ VXiW in laZ 

oU eTXiW\, commenced oU SUoVecXWed againVW one of Whe UniWed SWaWeV b\ CiWi]enV of anoWheU SWaWe, 

oU b\ CiWi]enV oU SXbjecWV of an\ FoUeign SWaWe.´  U.S. ConVW. amend. XI. ³The SUimaU\ SXUSoVe 

of Whe [EleYenWh] [A]mendmenW iV Wo aVVXUe WhaW Whe fedeUal coXUWV do noW inWeUfeUe ZiWh a VWaWe'V 

SXblic Solic\ and iWV adminiVWUaWion of inWeUnal SXblic affaiUV.´ MHOHQGH] Y. CRP. RI PXHUWR RLcR 

PXb. RHcUHaWLRQ & PaUNV AGPLQ., 845 F. SXSS. 45, 48 (D.P.R. 1994).  

a. The TXckeU AcW, 28 U.S.C. � 1491, DoeV NoW ASSl\ BecaXVe Whe AcW iV FoU ClaimV 
AgainVW Whe FedeUal GoYeUnmenW, noW a SWaWe. 

 

The TXckeU AcW giYeV Whe CoXUW of FedeUal ClaimV e[clXViYe jXUiVdicWion Wo UendeU jXdgmenW 

XSon an\ claim againVW Whe UniWed SWaWeV foU mone\ damageV e[ceeding $10,000 WhaW iV ³foXnded 

eiWheU XSon Whe ConVWiWXWion, oU an\ AcW of CongUeVV oU an\ UegXlaWion of an e[ecXWiYe deSaUWmenW, 

oU XSon an\ e[SUeVV oU imSlied conWUacW ZiWh Whe UniWed SWaWeV, oU foU liTXidaWed oU XnliTXidaWed 

damageV in caVeV noW VoXnding in WoUW.´ E. EQWHUSULVHV Y. ASIHO, 524 U.S. 498, 520 (1998) (ciWing 

RXcNHOVKaXV Y. MRQVaQWR CR., 467 U.S. 986, 1016±1019 (1984)). ³The µfoXnded XSon Whe 

ConVWiWXWion¶ claXVe of Whe TXckeU AcW haV been limiWed Wo aSSl\ onl\ Wo Whe TakingV ClaXVe, 

hoZeYeU, becaXVe onl\ WhaW claXVe conWemSlaWeV Sa\menW b\ Whe IHGHUaO JRYHUQPHQW.´ RRWKH DHY. 
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CRUS. Y. U.S. DHS'W RI DHI., 194 F.3d 622, 625 (5Wh CiU. 1999) (emShaViV added). The SlainWiff in 

RRWKH bUoXghW a VXiW againVW Whe UniWed SWaWeV DeSaUWmenW of DefenVe and Whe DeSaUWmenW of Whe 

AiU FoUce foU injXncWiYe and declaUaWoU\ Uelief and moneWaU\ damageV foU a SoWenWial YiolaWion of 

WheiU eTXal SUoWecWion UighWV afWeU Whe\ loVW a bid Wo a higheU biddeU. IG. aW 623. 

AlWhoXgh Whe ViWXaWion in RRWKH iV maWeUiall\ diffeUenW, Whe XnambigXoXV langXage of Whe 

holding SaiUed ZiWh Whe Slain langXage of Whe TXckeU AcW3, VXggeVWV WhaW Whe AcW ma\ be XVed Wo 

bUing VXiWV againVW Whe fedeUal goYeUnmenW and Whe fedeUal goYeUnmenW onl\. IG. aW 625. The SWaWe 

iV noW a fedeUal agenc\ oU SaUW of Whe fedeUal goYeUnmenW and, alWhoXgh Whe SXSUeme CoXUW iV noW 

boXnd b\ an\ loZeU coXUW, WhUoXgh CongUeVV¶ XnambigXoXV langXage ZiWhin Whe VWaWXWe and Whe 

VXbVeTXenW UXlingV baVed on Whe langXage of Whe VWaWXWe, WhiV CoXUW VhoXld find WhaW Whe SWaWe cannoW 

be VXed XndeU Whe TXckeU AcW becaXVe iW iV noW SaUW of Whe fedeUal goYeUnmenW.  

b. If Whe CoXUW DeWeUmineV Whe TXckeU AcW, 28 U.S.C. � 1491, ASSlieV Wo Whe PUeVenW CaVe, 
a Claim UndeU Whe TXckeU AcW WoXld be PUemaWXUe BecaXVe Whe Taking Had NoW 
OccXUUed and Whe CoXUW of FedeUal ClaimV WoXld Lack JXUiVdicWion Wo HeaU Whe IVVXe. 

 

PeWiWioneU¶V claim VhoXld be diVmiVVed Vince a ³failXUe Wo make XVe of Whe aYailable TXckeU 

AcW Uemed\ UendeUV WheiU WakingV challenge . . . SUemaWXUe.´ PUHVHaXOW Y. I.C.C., 494 U.S. 1, 17 

(1990). ³When SUoSeUW\ iV Waken and Whe goYeUnmenW failV Wo comSenVaWe Whe oZneU, Whe TXckeU 

AcW . . . SUoYideV jXUiVdicWion Wo enfoUce Whe oZneU'V comSenVaWoU\ UighW.´ BROLQJ Y. U.S., 220 F.3d 

aW 1370 (Fed. CiU. 2000). AlWhoXgh Whe coXUW in BROLQJ did noW giYe an anVZeU on WheiU iVVXe aW 

hand, Whe coXUW gaYe a cleaU VWandaUd Wo deWeUmine Zhen an indiYidXal¶V SUoSeUW\ haV been Waken 

 
3 ThUoXghoXW Whe TXckeU AcW, iW iV VWaWed WhaW Whe indiYidXal bUinging Whe acWion ma\ bUing an acWion againVW Whe ³UniWed 
SWaWeV.´ NoZheUe in Whe AcW iV iW e[SUeVVl\ VWaWed WhaW a claim ma\ be bUoXghW againVW ³a SWaWe ZiWhin Whe UniWed 
SWaWeV.´ The AcW alVo UefeUV Wo FedeUal AgencieV and agenWV of WhoVe agencieV. CongUeVV coYeUed WheiU baVeV b\ XVing 
cleaU langXage foU Zho can be VXed, and WheiU omiVVion of langXage alloZing a SWaWe of Whe UniWed SWaWeV Wo be VXed 
XndeU Whe AcW VhoXld be YieZed aV inWenWional and WheUefoUe, SUohibiWV a SWaWe fUom being VXed XndeU Whe TXckeU AcW. 
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foU SXUSoVeV of Whe TakingV ClaXVe. IG. aW 1370. AV SUeYioXVl\ menWioned, Whe coXUW VWaWed Whe ke\ 

daWe iV Whe daWe on Zhich Whe SlainWiff'V land haV been cleaUl\ and SeUmanenWl\ Waken.´ IG.  

DeWeUmining Whe daWe in Wime Zhich land haV been cleaUl\ and SeUmanenWl\ iV VignificanWl\ 

eaVieU in Whe SUeVenW caVe Whan in SUeYioXV caVeV aUgXed. In BROLQJ, Whe coXUW had Wo Uemand Whe caVe 

foU facWXal deWeUminaWionV in Whe fiUVW inVWance Wo eVWabliVh Zhen Whe eUoVion damage occXUUed on 

Whe SlainWiffV¶ SUoSeUW\. IG. aW 1373. The SXSUeme CoXUW haV eYen deWeUmined WhaW goYeUnmenW-

caXVed loVV of SUiYaWe SUoSeUW\ can conVWiWXWe a comSenVable Waking. U.S. Y. DLcNLQVRQ, 331 U.S. 

745, 747 (1947). In DLcNLQVRQ, Whe SXSUeme CoXUW had Wo deWeUmine Zhen SUoSeUW\ had been Waken 

foU eminenW domain SXUSoVeV Zhen flooding occXUUed on SUoSeUWieV aV a UeVXlW of a dam Whe 

goYeUnmenW bXilW. IG. aW 746-47. While ZUeVWling ZiWh Whe iVVXe of Zhen Whe SUoSeUW\ had been 

³Waken,´ Whe coXUW VWaWed WhaW a ³[S]UoSeUW\ iV Waken in Whe conVWiWXWional VenVe Zhen inUoadV aUe 

made XSon an oZneU'V XVe of iW Wo Whe e[WenW WhaW, aV beWZeen SUiYaWe SaUWieV, a VeUYiWXde haV been 

acTXiUed eiWheU b\ agUeemenW oU in Whe coXUVe of Wime. IG. aW 748. The coXUW XlWimaWel\ conclXded 

WhaW Whe SUoSeUW\ had been Waken aV a UeVXlW of flooding fUom Whe dam¶V conVWUXcWion becaXVe ³Zhen 

Whe GoYeUnmenW chooVeV noW Wo condemn land bXW Wo bUing aboXW a Waking b\ a conWinXing SUoceVV 

of Sh\Vical eYenWV, Whe oZneU iV noW UeTXiUed Wo UeVoUW eiWheU Wo Siecemeal oU Wo SUemaWXUe liWigaWion 

Wo aVceUWain Whe jXVW comSenVaWion foU ZhaW iV Ueall\ µWaken.¶´ IG. aW 749.  

In Whe SUeVenW caVe, iW iV cleaU Zhen Whe SUoSeUW\ oZneU¶V land Zill be ³cleaUl\ and 

SeUmanenWl\ Waken.´ BROLQJ, 220 F.3d aW 1370 (Fed. CiU. 2000). PeWiWioneU¶V land Zill be Waken foU 

SXUSoVeV of Whe TakingV ClaXVe Zhen Whe SWaWe acWXall\ WakeV Whe SUoSeUW\. TheUe iV noWhing in Whe 

UecoUd WhaW VXggeVWV Whe VXUUoXnding WakingV haYe UeVXlWed in goYeUnmenW-caXVed deVWUXcWion, like 

in BROLQJ and DLcNLQVRQ. TheUefoUe, eYen if Whe coXUW holdV WhaW Whe TXckeU AcW cUeaWeV an aYenXe 

Wo VXe a SWaWe, PeWiWioneU¶V claim XndeU Whe TXckeU AcW ZoXld be SUemaWXUe becaXVe Whe SWaWe haV 
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noW Waken WheiU SUoSeUW\. R. aW 2-3. Again, Whe TXckeU AcW cUeaWeV an aYenXe Wo VXe foU jXVW 

comSenVaWion, iW doeV noW cUeaWe an aYenXe Wo VXe foU injXncWionV. If Whe SWaWe condXcWed Whe Waking 

befoUe PeWiWioneUV bUoXghW Whe claim, and PeWiWioneUV bUoXghW Whe claim Wo collecW jXVW 

comSenVaWion, When Whe TXckeU AcW PLJKW aSSl\, deSending on ZheWheU oU noW Whe coXUW findV WhaW 

a VWaWe can be VXed XndeU TXckeU AcW. HoZeYeU, WhoVe aUe noW Whe facWV befoUe Whe coXUW in WhiV caVe. 

A Waking had noW occXUUed aW Whe Wime Whe VXiW ZaV bUoXghW, and PeWiWioneUV¶ SUoSeUW\ VXffeUed no 

damageV. TheVe facWV UendeU Whe aSSlicaWion of Whe TXckeU AcW inaSSUoSUiaWe. 

³The TXckeU AcW iV onl\ a jXUiVdicWional VWaWXWe and doeV noW cUeaWe an\ indeSendenW 

VXbVWanWiYe UighWV enfoUceable againVW Whe UniWed SWaWeV foU mone\ damageV.´ FRUG, 101 Fed. Cl. 

aW 237 (2011) (ciWing U.S. Y. MLWcKHOO, 463 U.S. 206, 216 (1983)). In FRUG, Whe coXUW deWeUmined 

WhaW Whe CoXUW of FedeUal ClaimV lacked jXUiVdicWion oYeU Whe TXckeU AcW claim becaXVe Whe SlainWiff 

ZaV Veeking eTXiWable Uelief Wo SUeYenW a Waking, aV oSSoVed Wo jXVW comSenVaWion foU a Waking WhaW 

had alUead\ occXUUed. IG. aW 238. The TXckeU AcW, 28 U.S.C.A. � 1491(a)(1), SUoYideV ZhaW coXUWV 

haYe jXUiVdicWion Wo heaU TXckeU AcW claimV: 

The UniWed SWaWeV CoXUW of FedeUal ClaimV Vhall haYe jXUiVdicWion Wo UendeU 
jXdgmenW XSon an\ claim againVW Whe UniWed SWaWeV foXnded eiWheU XSon Whe 
ConVWiWXWion, oU an\ AcW of CongUeVV oU an\ UegXlaWion of an e[ecXWiYe deSaUWmenW, 
oU XSon an\ e[SUeVV oU imSlied conWUacW ZiWh Whe UniWed SWaWeV, oU foU liTXidaWed oU 
XnliTXidaWed damageV in caVeV noW VoXnding in WoUW. 

 

The Slain langXage of Whe VWaWXWe makeV iW cleaU WhaW Whe CoXUW of FedeUal ClaimV iV Whe coXUW 

ZiWh jXUiVdicWion Wo heaU iVVXeV aUiVing XndeU Whe TXckeU AcW. The VWaWXWe giYeV Whe langXage, and 

FRUG gaYe Whe inWeUSUeWaWion of Whe VWaWXWe foU Zhen a SlainWiff bUingV a VXiW Veeking eTXiWable Uelief 

XndeU Whe TXckeU AcW. The ViWXaWion in FRUG iV idenWical Wo Whe VcenaUio aW hand heUe, PeWiWioneUV aUe 

Veeking a WemSoUaU\ and SeUmanenW injXncWion Wo SUeYenW Whe SWaWe fUom Waking WheiU SUoSeUW\. R. 
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aW 3. TheUefoUe, WhiV CoXUW VhoXld folloZ iWV inWeUSUeWaWion of Whe TXckeU AcW giYen in FRUG and find 

WhaW Whe CoXUW of FedeUal ClaimV lackV jXUiVdicWion Wo heaU Whe iVVXe in Whe SUeVenW caVe.  

FoU WheVe UeaVonV, WhiV CoXUW VhoXld find WhaW Whe TXckeU AcW doeV noW aSSl\ Wo PeWiWioneUV¶ 

claimV becaXVe Whe SWaWe haV noW Waken WheiU SUoSeUW\, and Whe CoXUW of FedeUal ClaimV doeV noW 

haYe jXUiVdicWion dXe Wo Whe Uelief VoXghW b\ PeWiWioneUV. 

c. The ASSlicaWion of 42 U.S.C.A � 1983 iV ImSUoSeU BecaXVe PeWiWioneUV¶ CiYil RighWV 
HaYe NoW Been ViolaWed. 

 

CiYil acWionV foU Whe deSUiYaWion of UighWV aUe codified ZiWhin 42 U.S.C.A. � 1983, Zhich 

VWaWeV: 

EYeU\ SeUVon Zho, XndeU coloU of an\ VWaWXWe, oUdinance, UegXlaWion, cXVWom, oU 
XVage, of an\ SWaWe oU TeUUiWoU\ oU Whe DiVWUicW of ColXmbia, VXbjecWV, oU caXVeV Wo 
be VXbjecWed, an\ ciWi]en of Whe UniWed SWaWeV oU oWheU SeUVon ZiWhin Whe jXUiVdicWion 
WheUeof Wo Whe deSUiYaWion of an\ UighWV, SUiYilegeV, oU immXniWieV VecXUed b\ Whe 
ConVWiWXWion and laZV, Vhall be liable Wo Whe SaUW\ injXUed in an acWion aW laZ, VXiW in 
eTXiW\, oU oWheU SUoSeU SUoceeding foU UedUeVV, e[ceSW WhaW in an\ acWion bUoXghW 
againVW a jXdicial officeU foU an acW oU omiVVion Waken in VXch officeU'V jXdicial 
caSaciW\, injXncWiYe Uelief Vhall noW be gUanWed XnleVV a declaUaWoU\ decUee ZaV 
YiolaWed oU declaUaWoU\ Uelief ZaV XnaYailable. 

 

³SecWion 1983 cUeaWeV a VSecieV of liabiliW\ in faYoU of SeUVonV deSUiYed of WheiU fedeUal 

ciYil UighWV b\ WhoVe Zielding VWaWe aXWhoUiW\.´ FHOGHU Y. CaVH\, 487 U.S. 131, 139 (1988). The 

SlainWiff bUoXghW a VXiW againVW Whe MilZaXkee Solice deSaUWmenW, claiming Whe\ YiolaWed hiV FoXUWh 

and FoXUWeenWh AmendmenW UighWV Zhen he ZaV beaWen b\ Solice officeUV, alleging iW ZaV Uaciall\ 

moWiYaWed. IG. aW 131. AlWhoXgh Whe SXSUeme CoXUW of WiVconVin gUanWed Whe defendanW¶V moWion 

Wo diVmiVV foU failXUe Wo comSl\ ZiWh Whe VWaWe¶V noWice-of-claim VWaWXWe, WhiV caVe VhoZV ZhaW kind 

of claim fiWV ZiWhin Whe SaUameWeUV of 42 U.S.C.A. � 1983. IG. 131-32. ³[SecWion] 1983 µiV noW iWVelf 

a VoXUce of VXbVWanWiYe UighWV, bXW meUel\ SUoYideV a meWhod foU YindicaWing fedeUal UighWV 

elVeZheUe confeUUed¶´ AObULJKW Y. OOLYHU, 510 U.S. 266, 271 (1994) (TXoWing BHQQHWW Y. CLW\ RI 

KLQJPaQ, 543 F. SXSS. 3d 794, 805 (D. AUi]. 2021)). The coXUW VWaWed WhaW Whe fiUVW VWeS in an\ 
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claim iV Wo idenWif\ Whe VSecific conVWiWXWional UighW allegedl\ infUinged. AObULJKW, 510 U.S. aW 271 

(1994). In AObULJKW, Whe conVWiWXWional UighWV claimed Wo be infUinged XSon ZeUe an aUUeVWee'V dXe 

SUoceVV UighWV. IG. 271-72. The coXUW diVmiVVed Whe SlainWiff¶V claim becaXVe IllinoiV laZ SUoYideV 

a WoUW Uemed\ foU malicioXV SUoVecXWion, bXW if IllinoiV did noW SUoYide WhiV Uemed\, When Whe XVe of 

� 1983 ZoXld be SUoSeU. IG. aW 285.  

The caVe aW hand iV faU fUom dealing ZiWh an indiYidXal¶V VXbVWanWiYe dXe SUoceVV UighWV. IW 

can haUdl\ be aUgXed WhaW a YiolaWion of Whe TakingV ClaXVe coXld fiW ZiWhin Whe SaUameWeUV of ZhaW 

coXUWV acUoVV Whe UniWed SWaWeV haYe held Wo be VXbVWanWiYe dXe SUoceVV. ³AV a geneUal maWWeU, Whe 

CoXUW haV alZa\V been UelXcWanW Wo e[Sand Whe conceSW of VXbVWanWiYe dXe SUoceVV becaXVe Whe 

gXideSoVWV foU UeVSonVible deciVion-making in WhiV XnchaUWeUed aUea aUe VcaUce and oSen-ended.´ 

AObULJKW, 510 U.S. aW 271±72 (1994). ³[The] VXbVWanWiYe dXe SUoceVV docWUine iV deVigned Wo SUoWecW 

WhoVe UighWV WhaW aUe fXndamenWal UighWV ± WhaW aUe imSliciW in Whe conceSW of oUdeUed libeUW\.´ 

DacRVWa Y. NZacKXNZa, 304 F.3d 1045, 1048 (11Wh CiU. 2002). The UighW Wo jXVW comSenVaWion iV a 

conVWiWXWionall\ SUoWecWed UighW ZiWh aYenXeV Wo bUing VXiW againVW a VWaWe oU Whe fedeUal goYeUnmenW, 

and Whe UighW Wo jXVW comSenVaWion haV neYeU been held Wo be a VXbVWanWiYe dXe SUoceVV UighW, and 

WhiV CoXUW VhoXld noW VWaUW doing Vo noZ. 

FoU WheVe UeaVonV, WhiV CoXUW VhoXld XShold Whe UXlingV made b\ Whe loZeU coXUWV and find 

WhaW 42 U.S.C.A. � 1983 doeV noW aSSl\ in Whe SUeVenW maWWeU.  

 

 

 

 

 



 

 30 

CONCLUSION 

FoU Whe foUegoing UeaVonV, Whe SWaWe UeVSecWfXll\ UeTXeVWV WhaW WhiV CoXUW affiUm Whe loZeU 

coXUW¶V deciVion and find WhaW Whe WUial coXUW UXled coUUecWl\ in alloZing Whe SWaWe Wo XWili]e iWV 

eminenW domain SoZeU becaXVe Whe SWaWe¶V acWion conVWiWXWed a SeUmiVVible Waking. The holding in 

KHOR Y. CLW\ RI NHZ LRQGRQ iV VWill binding. TheUefoUe, WhiV CoXUW VhoXld find WhaW Whe SWaWe¶V 

economic deYeloSmenW Slan fiWV ZiWhin Whe bUoad definiWion of SXblic XVe. AddiWionall\, WhiV CoXUW 

VhoXld find WhaW Whe FifWh AmendmenW¶V WakingV claXVe iV noW Velf-e[ecXWing becaXVe Whe claXVe 

SUoYideV an aYenXe Wo UecoYeU jXVW comSenVaWion XSon a Waking, noW an imSlied caXVe of acWion.  
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